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a

“Intent to Use Abroad” Element
under Article 13-2 of the Trade
Secrets Act and Circumstantial

Evidence: Supreme Court Criminal
Judgment Tai-Sheng No. 111-3655

Ping-Hsun Chen

Abstract

Criminal liabilities were introduced to Taiwan Trade Secrets Act in 2013. Article
13-1 criminalizes trade secret infringement, while Article 13-2 imposes higher punishment
on an accused with an intent to use stolen trade secrets outside this country. Article 13-2
has its counterpart in United States’ Economic Espionage Act. 18 U.S.C. § 1831. § 1831
criminalizes economic espionage and requires an accused to have an intent or knowledge that
his act benefits a foreign government, foreign instrumentality, or foreign agent. Recently, the
Supreme Court in Criminal Judgment Tai-Sheng No. 111-3655 illustrated evidentiary rules
for reviewing the “intent for off-border use” element under Article 13-2. It further reversed
the IP & Commerce Court’s decision. It is expected that the IP & Commerce Court will find
the defendants guilty. This article will introduce United States v. Chung, 659 F.3d 815 (9th
Cir. 2011), as a reference for discussing Criminal Judgment Tai-Sheng No. 111-3655. The
author further provides guidance for using circumstantial evidence to determine the intent

element regarding one defendant.

Keywords: Trade Secret, Criminal Misappropriation of Trade Secrets, Intent to Use

Abroad, United States’ Economic Espionage Act, Circumstantial Evidence
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EEHEAMIFESE » M8 A 15 £ 8 FH %5 (Federal Bureau of Investigation,

)EJ Zﬁ,ﬁﬁﬁﬁu o REMPEEERES FBI) 72 F & fih 2 % &5 Chi Mak ( 3£
AR R EMeS © T RATHDERZ - fth B Y3 B A I Ot FE RS 2 B LARAE - DL
FIT A0 LA i (R 1 S 5 2 T BRAM B " Mak™ ) HREE TR 1T Ry IR AT 38 3
REZ  MEFTHE " AR SR © - FA 2005 4F 10 B > FBI &

B {F 8 8 Mak 09 ¥ A I 3% 3 Mak H
Chung FIBHEZE AN ™ - 5L 2006 4F 6 H
i 7E Mak {3 Fir # 22 I - FBI 5 2 5% 51
—H H#A R 1987 5 H 2 HBYEH -
HH Gu Weihao (LT Gu” ) &4
Chung * ifil Gu & & R B & /) T
fim 2¢ T. 2 /N &) , (China Aviation

3 Industry Corporation) HJEHHE & ; &%
2 : Dongfan “Greg” Chung EH N AR Gu R Chung $2HEH RITR
(ZJE : Orange County Register, 2010%) B EE R 72 M & 0 I BGE Chung 2

Chung JFFHIIRE e E 2@y ATERBEER (RRARY) fahE ™ -

66

67

68

69

70

71

See, e.g., Chung, 659 F.3d at 818; Press Release, Federal Bureau of Investigation, Former Boeing
Engineer Sentenced to Nearly 16 Years in Prison for Stealing Aerospace Secrets for China (Feb. 8,
2010), https://archives.fbi.gov/archives/losangeles/press-releases/2010/1a020810.htm (last visited July
16, 2023); H. Lorren Au Jr., Chinese-Born Engineer Gets 15 Years for Spying, NBC NEWS DIGITAL,
Feb. 9, 2010, https://www.nbcnews.com/id/wbna35300466 (last visited July 16, 2023).

See Au Jr., supra note 66 (“‘But what I do know is what he did, and what he did pass, hurt our national
security and it hurt Boeing,” the judge said.”).

See Rachanee Srisavasdi, Engineer Gets 15% Years for Giving Secrets to Chinese, ORANGE
COUNTY REGISTER, Feb. 8, 2010, https://www.ocregister.com/2010/02/08/engineer-gets-15-years-
for-giving-secrets-to-chinese/ (last visited July 24, 2023).

See Chung, 659 F.3d at 819; see also Yudhijit Bhattacharjee, A New Kind of Spy—How China Obtains
American Technological Secrets, THE NEW YORKER, Apr. 28, 2014, https://www.newyorker.com/
magazine/2014/05/05/a-new-kind-of-spy (last visited July 24, 2023).

See Chung, 659 F.3d at 819.

See Chung, 659 F.3d at 819. ”China Aviation Industry Corporation” 3, 2% " T B Z T ¥ EHH
M2~ 3] ;  (Aviation Industry Corporation of China, AVIC) ; {2328 AVIC ¢/ £ 4% - A%
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Rockwell 28 @] Y SCH: 1 26 B SO 17
B Y A 22 # - Delta IV K &~ F-15 B
I8 ~ B-52 @ JFE R - B R AY 35 o

5 5T
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FE ALY Chung £ Fr N 5 B9 R 56 L HY o
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KZeMEtE ) - Bl Chung WHEH ™ -

&% — 2 F & & » Chung R 2008
F2H 6 H& KR E (grand jury)
(] A 1T AR 7 T 25 S B L fth IR S RE B
HAEFH 11 HE#EH 0 2% > Chung
MEREEEEZEN MAZHEEE
REBEHE T f£20094F7 A 16 H
Chung #& & % % B 30 E H 98 + 1£ 2010
F2H 11 H &% EE H Chung 1Y
THHA B 188 B H ~ ke 3 - /Y BE ¥ B ik

: 76
(supervised release ) ° °

72

73

74
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76

ITRBEEHOARTRL " FEMELTES —%E 23, (China Aviation Industry Corporation
LAVICI A AFERARKME) > ZEHFREFIRELTEL T FEARXMARET
¥ 3%, (Ministry of Aviation Industry ) ° See Wikipedia, Aviation Industry Corporation of China,
https://en.wikipedia.org/wiki/Aviation Industry Corporation_of China (last visited July 25, 2023); 75
Lk aHt o FEALE T EEM o https:/zh.wikipedia.org/zh-tw/%E4%B8%AD%ES5%9B%BD%E
8%88%AA%E7%A9%BA%ES%B7%A5%E4%B8%9A%E9%9B%86%E5%9B%A2 (& 1% 5|35 A :
20237 A258) -

See Chung, 659 F.3d at 819.

See id.

See id.

See United States v. Chung, 633 F. Supp. 2d 1134, 1137 (C.D. Cal. 2009).

See Chung, 659 F.3d at 819-20; see also EXEC. OFFICE OF THE PRESIDENT, ADMINISTRATION
STRATEGY ON MITIGATING THE THEFT OF U.S. TRADE SECRETS 9 (2013), available at https://www.
justice.gov/criminal-ccips/file/938321/download (last visited July 26, 2023). " B4z #3% ; (supervised
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1 B T H A G RE AL 0 Chung Bt A4 7 [
HIRE S FIRFBB AR 7 - TR
TR 18 U.S.C. § 1831(a)(3) Bl ' £
e A JEL T e e 2 LA AT 7 [ A 9 B
J&F ~ SNBIEURT A PR 2 BLAL ~ BEANBI AR
BA o HEEE— - (3) IS - BE
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FOEFRIN ~ BORRE R TIUE ~ E1E
s L, H¥EME » Chung FiRE
FTFF A W SCHEN 28 S - B ITREHE
BRI B B G B R R A
DLRERI BB FREA A (2003 2 H 6
HZ 20082 H6 H) MiTHBAE
] 1 H (B A R 1T 5 R S R S
7.

FILKE R R E ST E IR RS E M
B EH ks (de novo) & » W ¢ & F

release) 5 E AR T H AR EBE I BRET By B

Rt T A R SRR - LR EZS
AT E 1 Y 55 5 9 R A RE S0 A S PR
HEERE B TR ELTHWEEZEAFD
A e BB R Chung F76 2
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25 1 e Hi H AR 0 A 1 [ B 3R B
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T & SR B ~ AN BRI BT P #2 il 2 B
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FIUKEERE R B B 5 B RS 15 S
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H#AHMm R T EBFRAZA, &

VABEARAR 45 BB 8) & L GRAAL G o

(See Thomas Nosewicz, Watching Ghosts: Supervised Release of Deportable Defendants, 14 BERKELEY J.

CRIM. L. 105, 105-07 (2009).)
77 See Chung, 659 F.3d at 823.
" Seeid. at 824.

79

See id. at 823 (““We review the sufficiency of the evidence de novo to determine whether, ‘viewing the

evidence in the light most favorable to the prosecution, any rational trier of fact could have found the

essential elements of the crime beyond a reasonable doubt.’”).

%0 See id. at 824-28.
81 See id. at 828.
8 Seeid.
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1 Ku Chen Lung # % 1Y 58
f& + 1£ 1979 4 I H Chung &F &
HhE Y S BV % K22 (Harbin
Institute of Technology ) HYJ Ku #(#%
ZAEEd » HAEER Chung &4
Ku Zf% TR A ~ FH R
] Chung A EREH HEIHY
"UOEBEAAL L BORERERY - 5
A Ku H#EZAE{E - DU Chung
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1 Chen Qinan [t #Y & {3 :
£ 1985 4 » Chung FIERLFL ©
EGEHOFEREELAF S (China
National Aero Technology Import/
Export Corporation * CATIC ) ilfi &
T EAEE Y Chen Qinan 2 [HH ¥
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See id. at 820.
See id.
See id.

See Chung, 659 F.3d at 820.
B o (APt v RFENS
%E|ZFE 12023 F7A298) )

See Chung, 659 F.3d at 820.

See id.

3)

P frdk b o A REMENE ) £ AR FPEERRIT
B A P A 4% 0 https:/www.catic.cn/cn/history.html ( #x

5 5T

HFEEER; ZEFEENANEZ R
SERAFY Chung ££5 1 £ i 2 #A 1 38
Rf B AT RE R i AR
;ﬁ%ﬁ§WCMn%WﬂHJM7ﬁA
REEAWE S Ea
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See Chung, 659 F.3d at 820. /it = & ”Nanchang Aircraft Company”
o (¢ B AAFzEL 60 EERFE *ﬁ‘u*“‘%"’ http://big5.www.
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See Chung, 659 F.3d at 820.
See id.

See id.

See id. at 819.

See id. at 821.

See id.
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edu.cn/2010/1227/¢737a22063/pagem.htm ( R % é'] HH223F7H298) )7
Ministry of Aviation” &5 " & Bl %E T ¥
(AsEcEk ] 45rcs Fl—¢ El&S 00 3R K7 % 1 http:/www.mawei.gov.cn/
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c AL AN S TR -

» B AL H7 ] 48 0 http://newsweb.nuaa.
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See Linda K. Stevens, The Economic Espionage Act: New Criminal Penalties for Trade Secret
Misappropriation, 17 FRANCHISE L.J. 3, 6 (1997).
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